AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

9.505

(d) In fulfilling their responsibilities
for identifying and resolving potential
conflicts, contracting officers should
avoid creating unnecessary delays, bur-
densome information requirements,
and excessive documentation. The con-
tracting officer’s judgment need be for-
mally documented only when a sub-
stantive issue concerning potential or-
ganizational conflict of interest exists.

(e) The contracting officer shall
award the contract to the apparent
successful offeror unless a conflict of
interest is determined to exist that
cannot be avoided or mitigated. Before
determining to withhold award based
on conflict of interest considerations,
the contracting officer shall notify the
contractor, provide the reasons there-
for, and allow the contractor a reason-
able opportunity to respond. If the con-
tracting officer finds that it is in the
best interest of the United States to
award the contract notwithstanding a
conflict of interest, a request for waiv-
er shall be submitted in accordance
with 9.503. The waiver request and deci-
sion shall be included in the contract
file.

[48 FR 42142, Sept. 19, 1983, as amended at 55
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25,
1991]

9.505 General rules.

The general rules in 9.505-1 through
9.505-4 prescribe limitations on con-
tracting as the means of avoiding, neu-
tralizing, or mitigating organizational
conflicts of interest that might other-
wise exist in the stated situations.
Some illustrative examples are pro-
vided in 9.508. Conflicts may arise in
situations not expressly covered in this
section 9.505 or in the examples in 9.508.
Each individual contracting situation
should be examined on the basis of its
particular facts and the nature of the
proposed contract. The exercise of
common sense, good judgment, and
sound discretion is required in both the
decision on whether a significant po-
tential conflict exists and, if it does,
the development of an appropriate
means for resolving it. The two under-
lying principles are—

(a) Preventing the existence of con-
flicting roles that might bias a con-
tractor’s judgment; and

48 CFR Ch. 1 (10-1-96 Edition)

(b) Preventing unfair competitive ad-
vantage. In addition to the other situa-
tions described in this subpart, an un-
fair competitive advantage exists
where a contractor competing for
award for any Federal contract pos-
sesses—

(1) Proprietary information (as de-
fined in 3.104-4(j)) that was obtained
from a Government official without
proper authorization; or

(2) Source selection information (as
defined in 3.104-4(k)) that is relevant to
the contract but is not available to all
competitors, and such information
would assist that contractor in obtain-
ing the contract.

[48 FR 42142, Sept. 19, 1983, as amended at 55
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25,
1991]

9.505-1 Providing systems engineering
and technical direction.

(a) A contractor that provides sys-
tems engineering and technical direc-
tion for a system but does not have
overall contractual responsibility for
its development, its integration, as-
sembly, and checkout, or its produc-
tion shall not (1) be awarded a contract
to supply the system or any of its
major components or (2) be a sub-
contractor or consultant to a supplier
of the system or any of its major com-
ponents.

(b) Systems engineering includes a
combination of substantially all of the
following activities: determining speci-
fications, identifying and resolving
interface problems, developing test re-
quirements, evaluating test data, and
supervising design. Technical direction
includes a combination of substantially
all of the following activities: develop-
ing work statements, determining pa-
rameters, directing other contractors’
operations, and resolving technical
controversies. In performing these ac-
tivities, a contractor occupies a highly
influential and responsible position in
determining a system’s basic concepts
and supervising their execution by
other contractors. Therefore this con-
tractor should not be in a position to
make decisions favoring its own prod-
ucts or capabilities.
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9.505-2 Preparing
work statements.

(a)(1) If a contractor prepares and
furnishes complete specifications cov-
ering nondevelopmental items, to be
used in a competitive acquisition, that
contractor shall not be allowed to fur-
nish these items, either as a prime con-
tractor or as a subcontractor, for a rea-
sonable period of time including, at
least, the duration of the initial pro-
duction contract. This rule shall not
apply to—

(i) Contractors that furnish at Gov-
ernment request specifications or data
regarding a product they provide, even
though the specifications or data may
have been paid for separately or in the
price of the product; or

(i) Situations in which contractors,
acting as industry representatives,
help Government agencies prepare, re-
fine, or coordinate specifications, re-
gardless of source, provided this assist-
ance is supervised and controlled by
Government representatives.

(2) If a single contractor drafts com-
plete specifications for nondevelopmen-
tal equipment, it should be eliminated
for a reasonable time from competition
for production based on the specifica-
tions. This should be done in order to
avoid a situation in which the contrac-
tor could draft specifications favoring
its own products or capabilities. In this
way the Government can be assured of
getting unbiased advice as to the con-
tent of the specifications and can avoid
allegations of favoritism in the award
of production contracts.

(3) In development work, it is normal
to select firms that have done the most
advanced work in the field. These firms
can be expected to design and develop
around their own prior knowledge. De-
velopment contractors can frequently
start production earlier and more
knowledgeably than firms that did not
participate in the development, and
this can affect the time and quality of
production, both of which are impor-
tant to the Government. In many in-
stances the Government may have fi-
nanced the development. Thus, while
the development contractor has a com-
petitive advantage, it is an unavoidable
one that is not considered unfair; hence
no prohibition should be imposed.

specifications or

9.505-4

(b)(1) If a contractor prepares, or as-
sists in preparing, a work statement to
be used in competitively acquiring a
system or services—or provides mate-
rial leading directly, predictably, and
without delay to such a work state-
ment—that contractor may not supply
the system, major components of the
system, or the services unless—

(i) It is the sole source;

(ii) It has participated in the develop-
ment and design work; or

(iii) More than one contractor has
been involved in preparing the work
statement.

(2) Agencies should normally prepare
their own work statements. When con-
tractor assistance is necessary, the
contractor might often be in a position
to favor its own products or capabili-
ties. To overcome the possibility of
bias, contractors are prohibited from
supplying a system or services acquired
on the basis of work statements grow-
ing out of their services, unless ex-
cepted in subparagraph (1) above.

(3) For the reasons given in 9.505-
2(a)(3), no prohibitions are imposed on
development and design contractors.

9.505-3 Providing technical evaluation
or advisory and assistance services.

Contracts involving (a) technical
evaluations of other contractors’ offers
or products or (b) advisory and assist-
ance services (see 37.201) shall not gen-
erally be awarded to a contractor that
would evaluate, or advise the Govern-
ment concerning, its own products or
activities, or those of a competitor,
without proper safeguards to ensure
objectivity and protect the Govern-
ment’s interests. In this connection
consult, OMB Circular No. A-120,
Guidelines for the Use of Advisory and
Assistance Services, OFPP Policy Let-
ter 89-1, Conflict of Interest Policies
Applicable to Consultants, and imple-
menting agency regulations.

[48 FR 42142, Sept. 19, 1983, as amended at 53
FR 43389, Oct. 26, 1988; 55 FR 42686, Oct. 22,
1990]

9.505-4 Obtaining access to propri-
etary information.

(a) When a contractor requires pro-
prietary information from others to
perform a Government contract and
can use the leverage of the contract to

163



		Superintendent of Documents
	2010-10-28T21:42:24-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




